
and MCl, let alone arrangements made by the hundreds of smaller carriers. To assure even­

handed enforcement, it would be necessary to institute reporting requirements applicable to all

carrier business dealings with any existing or potential information provider. The examples

the CLECs have pointed out in Comments and Reply Comments are, in all probability, a small

percentage of the relevant universe. Since there are millions of information service providers

and hundreds of carriers, this would represent a huge volume of filings -- exceeding by orders

of magnitude the volume of carrier tariffs the Commission has been so eager to avoid

maintaining in recent years.

In many instances, moreover, the carriers may not know that customers are information

service providers. Indeed, one of the most fundamental developments in telecommunications

is that all kinds of communications are carried indiscriminately with no need for carriers to

make distinctions the basis either of content or of electronic form. Conscientious carriers

would need to go to enormous efforts to ascertain which of their customers may fall into that

wide open category and, if so, whether they may have some relationship with the customer or

be construed as paying the customer some kind of remuneration. Some would not.

Since there is an undeniable public desire for a large variety of information services,

the Commission effort to suppress their carriage outside of expensive and inadequate 900

service is probably doomed to the same fate that occurred to the great national experiment

called "Prohibition." The proposal rule would do enormous damage affecting large numbers

of people and not even achieve its avowed purpose. In enacting it, this Commission would

betray its repeated assurances to the public that it would encourage innovation and diversity of

services and eliminate unnecessary regulatory obstructions.
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The PrQposed "RedetinitiQD" is AntiCQIDpetitiye

A number of parties agreed with CLECs that the "redefInition" would be

anticompetitive. HFT, La-AD and American International observe (Comments at pp. 4-5)

that:

The clear intent of the proposed rule change is to relegate all interstate
"information" services to 900 service. It is undisputed that 900 services are
already seriously dominated by AT&T. By forcing all information based
transmissions to the 900 service area, AT&T's dominance is magnifIed and
promoted. This is precisely the ill that deregulation sought to cure.

Moreover, 900 service lacks portability, a characteristic which is essential
to insure access to all regional markets and thus promote rather than inhibit
competition. It is well known that providers of information services rely heavily
on customer loyalty to particular phone numbers through advertising. Without
portability, movement through the regional markets is eliminated and competition
suffers. Ultimately, the customer suffers as a result of the lack of options for the
services they seek.

It would truly be a shame to solidify AT&T's effective monopoly in the 900
service arena by forbidding competitors to have access to the same markets where
these competitors can offer their services at the reasonable and customary long
distance rates charged by the likes of AT&T.

While the Commission is fond of pointing out the existence of hundreds of carrier to

show that competition has arrived, this is emphatically not the case with respect to 900

service. The 900 number databases are databases within the exclusive control of the

interexchange carriers controlling the numbers. Indeed, the rationale the Commission used to

escape Congress's desire that full number portability be achieved is that the 900 number

databases are not within the control of the local exchange carriers and Section 251 of the Act

explicitly and specifIcally only imposes a number portability obligation on local exchange

carriers. First Report and Order and Further Notice of Proposed Rulemaldn& in Telephone
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Number Portability, 11 FCC Rcd 8352, 8454 (1996). This excuse ignores the fact that the

LECs ceded control over the numbers to AT&T in the first place, and that AT&T is under an

independent statutory obligation, under Section 251(a)(l), to furnish interconnection on a non­

discriminatory basis to other carriers. But irrespective of the merits of the Commission's

unfortunate decision with respect to 900 service portability, the important fact here is that the

proposed "redefinition" would greatly compound the damage done to the public by the failure

to insist upon 900 service portability. 900 service is now an anticompetitve enclave and its

dimensions should not be further increased by Governmental policies forcing unwilling

customers to use that anticompetitve service.

The hundreds of other carriers are, as a practical matter, frozen out of the 900 service

business since they would need to establish 900 database systems of their own from scratch

and would then find it nearly impossible to overcome AT&T's established position in the 900

service market since, as explained more fully in the CLECs' initial Comments, subscribers

invest heavily in advertising their 900 numbers and would lose that investment if they were to

switch to another carrier -- even if that other carrier offered substantially reduced rates.

900 service is monopoly's last redoubt in the world of competitive telecommunications.

It is like Albania -- the one remaining place where a thoroughly disgraced ideology still

controls. In large measure, this disturbing left-over from an earlier age reflects the perception

the Commission may have had that 900 service was a highly specialized and relatively

unimportant service when viewed on an industry-wide basis. But such relics of an age

otherwise gone by have an unfortunate way of re-asserting themselves. The instant proposal

would use Governmental coercion to force customers into the one remaining monopoly
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service. Instead of encouraging competition, the Commission would be coercing the public

into the hands of the country's leading monopolist.

This proposal is not about protecting consumers from free information services, it is

about coercing consumers into patronizing an old monopoly seeking to ply its long cherished

practice of extracting monopoly profits from the public in the one substantial market where it

can still do so. Nothing could be more detrimental to the public interest and contrary to every

major policy pronouncement by the Commission and by Congress over the last decade.

AT&T's Attempt to Hobble Its Competitors While Exemptjne Itself is Inconsistent

AT&T opposes the redefinition of "pay-per-call services" set forth in the

Commission's Order to the extent that it would outlaw AT&T's own TSAA contracts, but

seeks to replace it with its own version of a redefinition to do competitive damage to its

competitors while leaving AT&T untouched.

The fact that the FCC's proposal would have the effect of banning AT&T's TSAA

contracts was pointed out at pages 17-18 of the Comments filed by CLECs. For the reasons

stated therein, however, neither AT&T's TSAA nor any other service imposing no premium

on calls to information services falls within the definition of "pay-per-call services and

therefore is not covered by Section 228 of the Communications Act.

AT&T correctly points out (at p. 8) that: "Arrangements between carriers and their

customers take myriad forms, and will likely take on new patterns with the advent of local

competition, many of which are economically efficient and do not lead to abuses." AT&T

also correctly states (at p. 5) that the Commission's "proposal sweeps too broadly because it
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would prohibit not only abusive practices, but also arrangements that are both benign and

economically efficient." Unfortunately, AT&T appears to consider "services that "are both

benign and economically efficient" as the services it provides and "abusive practices" as

services provided by its competitors.

AT&T thus seeks, in essence, to escape the misguided proposal set forth in the

Commission's Order while nevertheless using it to hobble its competitors. It would create a

regulatory environment which is, in some ways, the reverse of the one that existed until

recently in which the dominant carrier was subject to regulation and its new competitors were

not. Under AT&T's proposal, AT&T would not be subject to Section 228 regulation but its

new competitors would be subject to it and undoubtedly to the harassment that would

inevitably follow any attempt to apply a hopelessly vague and fundamentally meaningless

standard of AT&T's own devising which is thoroughly incongruent with the standard

established by the statute.

AT&T attempts to build a standard to replace the clear statutory standard on the basis

of a single phrase uttered in a staff letter about an individual and unrepresentative international

service already the object of an FTC consent decree -- written without participation by the

general public -- which is currently the subject of a pending application for review. Under

AT&T's proposal, a party accused of a violation would need to meet a burden of proof of

demonstrating that it has not "acquired an interest in promoting the delivery of calls to a

particular number." Clearly, however, any incentive arrangement which provides

compensation on the basis of the volume of calling falls within that definition -- including paid

by the carrier AT&T with respect to its own TSAA service. Moreover, even if a flat sum (not
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explicitly dependent upon volume) were paid to the information servicve provider, it might be

because continuation of the service is dependent upon maintenance of such an incentive. And,

although AT&T suggests three examples of how its proposed burden could be met (at p. 9), in

point of fact none of those three examples meet the standard it has proposed, let alone the

standard the Commission proposed. A carrier obviously believes that giving incentives to

information services that stimulate its traffic either achieves "cost savings" or properly reflects

"the cost or value services actually provided to the carrier," or it would not offer them. But

AT&T seeks to impose upon its competitors a requirement to "make a showing"of some kind

or another, tie them up in regulatory knots and inhibit them from introducing innovative

services. AT&T simply seeks to tie up its competitors in a meaningless exercise of trying to

prove something that the statute does not require them to prove -- while exempting itself from

any such burden.

The only relevant inquiry, under the statute, however, is whether callers are required

to pay premium charges -- or charges in excess of, or in addition to, transmission charges.

What AT&T seeks to do is to inhibit new competitive offerings by holding out the threat of

delaying and encumbering them with quibbling over a standard that fundamentally makes no

sense. This is clearly an attempt to mis-use the regulatory process for unworthy and anti­

competitive ends.

There is simply no necessary correlation between a carrier having an interest in calls

carried over its system and the statutory criterion of whether rates in excess of transmission

rates are imposed upon the public. The simple fact of the matter is that every carrier has an

interest in every call carried on its system. In most instances, transmission rates charged the
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public by other carriers offering free information services to stimulate traffic are less than, or

at least approximately the same as, AT&T's. Even in the rare case where an unusually high

transmission rate may exist, Section 228 is not designed to address whether transmission rates

charged the public are too high. Sections 201 to 205 of the Communications Act address that

question and the there is a long history of interpreting and applying those statutory provisions

long before TDDRA was created to address a much more specialized problem of information

service providers imposing special types of charges the public may not realize are being

imposed. TDDRA is not a surrogate for the highly developed body of law governing rates

charged by carriers to the public.

AT&T certainly has a great deal of experience with excessively high carrier charges

and the regulatory procedures used to address them. Having worked hard for more than a

decade to convince the Commission to relax its regulation of carrier rates, or at least its own

rates, AT&T's sudden suggestion that the Commission should approach that problem indirectly

through TDDRA seems rather peculiar. At least it may seem to peculiar until one realizes that

what AT&T is, in fact, advocating is using this back door method of rate regulation only

against the services of its competitors and not its own.

In any event, the statutory standard in Section 228 quite clearly pertain only to what

callers to information services must pay. AT&T's Comments only illustrate the regulatory

morass that is created when the "detailed, unambiguous and mandatory" are forsaken and the

Commission is invited on mischievous witch hunts that Congress did not authorize.
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The FTC Comments Are Predicated 00 a Mjsunderstandio& of the FCC Pmposal

As noted above, the FTC took the FCC at its word (or at least at the words the FCC

used in Paragraph 12 and Footnote 25 of its Order and Notice of Proposed Rulemaking), and

treated the FCC's proposals at if they did not make any change in the statutory defInition of

"pay-per-call services" to which the FCC is limited by statute. If all the FCC's proposal did

was to assure that services that genuinely met the defInition in Section 228 of the

Communications Act were confined to 900 service, then its proposal might, at least, be within

the ambit of the FCC's authority. Based on that understanding, the FTC expressed support for

the FCC in generalized terms. But a careful examination of its discussion suggests it was

simply assuming that somehow the FCC's proposal would only affect what were genuinely

"pay-per-call services" within the meaning that Congress carefully assigned to that term.

Obviously, its concern that "consumers may be misled about the cost of a call and may

therefore incur unanticipated costs for calls that contain an undisclosed charge" has no

application to a call for which no premium charge is extracted from the consumer. The FTC's

concerns are all directed to consumers being subjected to unknown and unjustifIed charges.

Taking one inconsistent statement by the FCC to the exclusion of its specifIc proposal to

extend radically the statutory defInition (and perhaps also not being familiar with the nature of

other communications services and of the state of competition in the communications

industry), the FTC totally missed the point that the FCC was seeking to extend the statutory

defInition far beyond anything Congress had authorized.

The fact that the FTC was confused by a proposal buried as deeply as the redefInition

proposal was buried amid the verbiage, and sometimes inconsistent verbiage, of the
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Commission's Order and Notice of Proposed Rulemaking further emphasizes the CLECs point

made earlier that there was not adequate notice to the public of the radical redefinition

proposal introduced in Paragraph 48.

The Alliance of YOUDa Families Makes Clear that the Desire to Control Content is At the
Root of the "Redefinition" Proposal

Only one party requests action in the name of content-based concerns -- Ms.

Donna J. Sheridan of Reno, Nevada, who filed Comments in the name of an organization

called "The Alliance of Young Families." We are not familiar with "The Alliance of Young

Families" and have not been able to fmd out anything about it beyond the cursory description

Ms. Sheridan provided in her Comments of an "association of families residing in California,

Nevada and Arizona with the common goal of providing the best possible life for raising

children.... " Since this is the only party who explicitly raises content-based concerns as the

basis for recommended Commission action and the action it recommends would threaten

serious impairment of fundamental rights under the First Amendment, it might be of some

value to other members of the public to know somewhat more about the party's identity. Ms.

Sheridan, however, provides no telephone number in her filing, and neither Ms. Sheridan nor

"The Alliance of Young Families" is listed in any telephone directory or in any other

commonly available source of such information of which we aware. Since one of the things

Ms. Sheridan seeks in her Comments is full disclosure of the identity of a huge number of

information service providers whether or not a charge is made for their service and no matter

how inconsequential or harmless their service, it seems passing strange that she is unwilling to
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supply virtually any meaningful information concerning the organization that seeks to persuade

the Government to suppress an extraordinarily large amount of free speech.

Clearly, the "redefinition" proposal impacts a lot more than merely the "dial-a-porn"

which The Alliance of Young Families attacks but does not seek to identify or distinguish from

the bulk of information supplied by telecommunications services. Whatever The Alliance of

Young Families may means when it applies that term and whether the term as it defmes it is

legally defensible, it makes no difference under the "redefmition"proposal it champions, since

all information services would be treated as badly as "dial-a-porn." The Alliance of Young

Families reasons that, if a proposal suppresses "dial-a-porn," it must be good -- irrespective of

any other effects it may have. We respectfully disagree.

It is inescapably true that over generations there has been much speech carried over

common carrier telecommunications facilities that was undesirable. This included such speech

as plans to commit murder, arson and kidnaping and engage in a variety of criminal activities.

While it might be true that suppressing communications would have had the effect of inhibiting

the resulting acts, our most fundamental national law and our cumulative experience over

centuries has told us that the public's freedom to speak and to hear should not be suppressed

even to stop such clearly undesirable communications. Suppressing any form of speech

would presumably have the effect of suppressing some speech which some, at least, may

regard as undesirable. While recognizing that all speech may not be publicly beneficial,

however, our national policy has favored enhancing, rather than suppressing, opportunities for

speech and has carefully circumscribed the conditions under which Government is permitted to

inhibit its exercise. The Alliance of Young Families calls "dial-a-porn" could be universally
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regarded as undesirable, suppressing or inhibiting all free information services is not a suitable

or a legal remedy.

The Alliance of Young Families notes with favor the 1989 Helms Amendment. The

1989 Helms Amendment was invalidated as unconstitutional by the Supreme Court in~

Communications of California y. FCC, discussed at page 16 of our original Comments, since

it was not sufficiently narrowly tailored to meet Constitutional muster. To eliminate all free

information services in order to eliminate some indecent or "dial-a-porn" services would be a

grotesquely inadequate follow-up to the Supreme Court's invalidation of an effort that was a

lot more narrowly tailored than that. The Alliance would not be merely burning up "the house

to roast the pig," in the memorable words of the Supreme Court in Butler y. Micbia-an, 323

U.S. at 383, it would be burning up the whole town.

Moreover, Section 223 has been re-written by the Communications Decency Act of

1996 to address "indecency." Its Constitutionality, as the Commission is well aware, is subject

to very considerable doubt. Section 228 is not a surrogate for an infirm Section 223 that even

its supporters doubt will survive judicial scrutiny intact. But it is, at least, the proper place to

raise the issue. The instant proposal to suppress a far broader category of speech, however, is

a complete non-starter and its presentation to the Courts could only raise serious questions of

whether the agency is making even the most rudimentary effort to observe the Court's mandate

in sal2le...
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CONCWSIQN

The Commission should discard the suggested "redefinition" of what Congress has already

defined in Section 228 of the Communications Act and devote its efforts to enforcement of that

provision as Congress wrote it.

TOrAL TELECOMMUNICATIONS, INC.,
SAMCOMM, INC. AND
BIG SKY TELECONFERENCING, LTD.

By Their Attorneys

1tIfrIJdDavidA. I n ~
William J. yrnes
Michelle A. McClure

September 16, 1996

Irwin, Campbell & Tannenwald, P.C.
1730 Rhode Island Avenue, N.W.
Suite 200
Washington, DC 20036-3101
202-728-0400
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